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United States Court of Appeals for the 
District of Columbia 


1 In the Police Court of the District of Columbia 

UNITED STATES 
vs. 

GLADYS BAILEY 

Information for Soliciting Prostitution 
No. 390031 

Pate Proceedings 

Oct. 11, 1937 Information filed 

Oct. 22, 1937 Plea Not Guilty—^Jury Trial Demanded 
Jury Trial Denied—Exception Noted 

Oct. 22, 1937 Judgment Guilty—Sentence: To serve 60 

Days in the Washington Asylum & Jail.— 
Exceptions noted—Notice of intention to file 
motion for new trial. 

Case continued to Oct. 28, 1937 to permit 
counsel to file motion 
Surety consents to remain on bond. 

Oct. 27, 1937 Motion for a new trial filed. Set for hearing 

on Oct. 30, 1937 

Oct. 30, 1937 Motion for a new trial overruled—Sentence 

imposed on Oct. 22, 1937 ordered carried 
into execution. Exception noted. Notice 
of intention to apply to Court of Appeals 
for Writ of Error. Appeal bond fixed at 
$100—Released on bond, P. F. O’Connor— 
Surety. 

Nov. 5, 1937 Bill of Exceptions submitted 

Nov. 8, 1937 Bill of Exceptions settled, sealed, signed and 

filed 

Dec. 7, 1937 Writ of Error received. 

Dec. 8, 1937 Assignment of Errors filed—Designation of 

Record filed 
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Dec. 21, 1937 Copy of record and proceedings in this case 

together with Writ of Error sent to Court 
of Appeals in obedience to said Writ 

I hereby certify under the seal of this Court, that the 
foregoing is a true copy of the records of the proceedings 
had in the Police Court in the above-entitled case. 

WALTER F. BKAMHALL, 

(Seal) Clerk. 

2 In the Police Court of the District of Columbia 

United States Branch. 

No. 390031 

United States, 

V. 

Gladys Bailey. 

Designation of Record 

The Clerk will please prepare the following as the record 
on appeal in this cause: 

1. The information and the memoranda thereon showing 
plea of defendant, demand for jury trial, etc. 

2. The bill of exceptions. 

3. Assignment of errors. 

4. This designation. 

(signed) F. JOSEPH DONOHUE 

(signed) E. RUSSELL KELLY 
Attorneys for defendant 
406 5th St., N. W., 

Washington, D. C. 

C'opv rec’d Dec. 8,1937 
DAVID A. HART 
Asst. U. S. Attorney 

A True Copy 
Test: 

W. F. BRAMHALL, Clerk 
by WM. A. NORGREN 
Chief Deputy Clerk 

(Seal) 
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3 No. 390031 United States v. Gladys Bailey Desig¬ 
nation of Record Filed Dec. 8,1937 W. F. Bramhall 

Clerk of Police Court, D. C. F. Joseph Donoghue, E. Russell 
Kelly, Attorneys for defendant, 406 5th St., N. W., Wash¬ 
ington, D. C. 

4 In the Police Court of the District of Columbia 
District of Columbia, ss: 

October Term, A. D. 1937 

Leslie C. Garnett, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by Eugene Carusi, Es¬ 
quire, one of his assistants, comes here into Court, at the 
District aforesaid, on the 11th day of October in the year of 
our Lord one thousand nine hundred and thirty-seven in 
this said Term, and for the said United States, give the 
Court here to understand and be informed, on the oath of 
one Richard E. Meissner that one Gladys Bailey late of the 
District aforesaid, on the 9th day of October in the year of 
our Lord one thousand nine hundred and thirty-seven with 
force and arms, at the district aforesaid, and within the 
jurisdiction of this Court did invite, entice, persuade, ad¬ 
dress for the purpose of inviting, enticing and persuading 
an adult person, to wit: Richard E. Meissner, to accom- 
pany her, go with her, follow her for the purpose of prosti¬ 
tution against the form of the statute in such made and j^ro- 
vided, and against the peace and Government of the United 
States of America. 

Whereupon the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Gladys Bailey in this behalf to 
make her answer to the said United States touching and 
concerning the premises aforesaid. 


LESLIE C. GARNETT 
Attorney of the United States 
in and for the District of Co¬ 
lumbia. 


By (signed) EUGENE CARUSI 
Jlis said Assistant. 
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Personally appeared Richard E. Meissner before me this 
J 1th day of October, A. D. 1937, and being duly sworn ac¬ 
cording to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

(signed) EUGENE CARUSI 

Assistavit Attorney of the 
United States in and for the 
District of Columbia. 

A true copy 
Test: 

W. F. BRAMHALL, Clerk 
by WM A NORGREN 
Chief Deputy Clerk 

(Seal) 

5 Judge Casey 

No. 390031 
United States 


vs. 

Gladys Bailey 
Attv. Jos. F. Donohue 

Filed Oct 11 1937 W. F. Bramhall, Clerk of Police Court 
D. C. 

Soliciting Prostitution 
B 300—P. F. O’Connor—Surety 
Witnesses: Richard E. Meisner, #2 H. H. Hodge, :^2 

Oct. 11, 1937 
Contd. 10/19/37—Def. 0. E.—WJC 
Oct. 19, 1937—Contd. 10/22/37 req. defense Deft. ill. 
Cert, of physician filed. 

Oct. 22, 1937—Plea Not Guiltv Jury Trial Demanded 
Jury Trial Denied Exception noted 
Oct. 22, 1937—Judgment Guilty 

Oct. 22, 1937—60 days Exceptions Noted. Notice of in¬ 
tention to file motion for new trial. 

Oct. 22, 1937 Contd 10/28/37 to permit counsel to file 
motion Surety consents to remain on bond—GC—W.JC 
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Oct 27,1937 Motion for a new trial filed. Set for hearing 
on Oct. 30, 1937 GC 

Oct. 28, 1937 Contd 10/30/37 for hearing on motion for 
a new trial GC—^WJC 

Oct. 30, 1937—Motion for a new trial overruled. Sen¬ 
tence imposed on 10/22/37 ordered carried into execution. 
Exception noted. Notice of intention to apply to Court of 
appeals for Writ of Error. Appeal bond fixed at $100—Re¬ 
leased on Bond—P. F. O’Connor—Surety GC—WJC 
Nov. .5, 1937—Bill of Exceptions submitted—^WN 
Nov. 8, 1937—Bill of Exceptions settled, sealed, signed 
and filed—WN 

Dec. 7, 1937—Writ of Error rec’d WN 
Dec. 8, 1937—Assignment of Errors filed. WN 
Dec. 8, 1937—Designation of Record filed. WN 
Dec. 21, 1937—Copy of record and proceedings in this 
case together with Writ of Error sent to Court of Appeals 
in obedience to said Writ—^WN 

6 In the Police Court of the District of Columbia 

United States Branch 

No. 390-031 

United States, 


V. 

Gladys Bailey. 

Bill of Exception 

Be it remembered that this cause came on for hearing be¬ 
fore .Judge Casey holding a United States branch of the 
Court on October 11,1937, and thereupon the said cause was 
continued until October 22, 1937, whereupon the following 
proceedings were had: 

The information was read to the defendant by the clerk 
and the defendant entered a plea of not guilty and by her 
attorney requested that the issues framed by the said plea 
be tried before a jury; and thereupon the Court denied the 
defendant’s demand for a jury trial and an exception was 
noted with notice of the defendant’s intention af applying 
to the Court of Appeals for a writ of error. 

And thereupon the United States being represented by 
A. B. Caldwell, E.squire, Assistant United States attorney 
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and the defendant being represented by F. Joseph Don- 
oghue, Esquire, the following testimony was given; 

R. E. Meissner, having been called a witness for the 
United States testified in substance as follows: that he was 
a member of the Metropolitan Police force and was at¬ 
tached to No. 2 Police Precinct; that on, to-wit, October 
9th, he entered a drug store at or near 11th and M. Sts. N. 
W., Washington, D. C., and while in the said drug store saw 
the defendant. That the defendant nodded to him, indicat¬ 
ing for him to go outside. That thereupon the defendant 
went outside the store and the witness followed her. That 
the defendant asked the witness if he wanted to go on 
7 a party and he asked her what the cost would be, to 
which she replied Three dollars. That thereafter the 
defendant and the officer went to her room in an apartment 
house and after several minutes officer H. H. Hodge en¬ 
tered the room and the defendant was placed under arrest. 
And thereupon 

H. H. Hodge, was called as a witness for the United 
States and gave testimony tending to corroborate the testi¬ 
mony of the preceding witness. 

And thereupon the government rested its case. Where¬ 
upon the defense called to the stand 

Gladys Bailey, who testified that she was the defendant 
in the above entitled cause of action. She denied that she 
had solicited officer Meissner but stated that she had known 
the officer before his appointment to the Police Department 
and further testified that the officer requested her to go with 
him to her room. She admitted that while in the room the 
other officer entered her room whereupon she was placed 
under arrest. 

And be it further remembered that the foregoing consti¬ 
tutes in substance all of the testimony adduced at the fore¬ 
going trial together with the objections and request of the 
defendant and the rulings of the Court thereupon, as well 
as the exceptions of the defendant thereto. And the defen¬ 
dant now moves the Court to sign this, her bill of excep¬ 
tions, nunc pro tunct, and to make the same a part of the 
record in this case, which motion is hereby granted and the 
Court signs this Bill of Exceptions this 8th day of Novem¬ 
ber, 1937. 

(signed) MrALTER J. CASEY 
Judge 
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Service of a copy of the foregoing Bill of Exceptions ac¬ 
knowledged this 5th day of November, 1937. 

LESLIE C. GARNETT, 

United States Attorney 
by: ARTHUR B. CALDWELL 
His Assistant 


A true copy 


Test: 

W. F. BRAMHALL Clerk 
by WM A NORGREN 
Chief Deputy Clerk 
(Seal) 


S In the Police Court of the District of Columbia 


United States Branch. 
No. 390031 


United States 

V. 

Gladys Bailey 
Assignment of Errors 

Comes now the defendant, by her attorneys, and assigns 
as error committed by the Court in the trial of this case the 
following: 

1. The action and ruling of the Court in refusing to allow 
defendant’s demand for a trial by jury. 

(signed) F. JOSEPH DONOHUE 
(signed) E. RUSSELL KELLY 

Attorneys for defendant 
406 5th St. N. W., 

Washington, D. C. 

Copy rcc’d Dec. 8/37. 

(signed) DAVID A HART 

Asst U. S. Attorney 

A True copy 
Test: 

W. F. BRAMHALL, Clerk 

by WM A NORGREN 
Chief Deputy Clerk 
(Seal) 
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9 No. 390031 

Filed Doc. 8, 1937 \V. F. Bramhall Clerk of Police 
Court, D. C. 

United States 

V. 

Gladys Bailey 

Afisirjnmcnt of Errors 

F. JOSEPH DONOGHUE 
E. RUSSELL KELLY 
Attorneys for defendarit. 

406 oth St., N. W., 

Washington, D. C. 

i 

10 United States of America, ss: 

The President of the United States, 

To the Honorable Walter J. Casev 

Judge of the Police Court of the District of Columbia, , 

Greeting: 

BECAUSE in the record and proceedings, as also in the j 
rendition of the judgment of a plea which is in the said ' 
Police Court, before you, between United States, Plaintiff, 
and Gladys Bailey, Defendant, No. 390,031, a manifest error 
hath happened, to the great damage of the said Defendant 
as by her complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the jiarties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and oiienly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the District 
of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
15 days from the date hereof, that the record and jiroceed- 
ings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that error, 
what of right and according to the laws and customs of the 
United States should be done. 

WITNESS the Honorable D. Lawrence Groner, Senior 
Associate Justice Presiding of the said Court of Appeals, 
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the 6th day of December, in the year of our Lord one thou¬ 
sand nine hundred and thirty-seven. 

MONCURE BURKE, 

(Seal) Clerk of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia, 

Allowed by 

D. Lawrence Groner, Senior Associate Justice presiding, 
and Harold M. Stephens, Associate Justice of the United 
States Court of Appeals for the District of Columbia. 

11 In the Police Court of the District of Columbia 

No. 390031 

United States 


vs. 

Gladys Bailey 

Endorsed on Cover: No. 7088. Gladys Bailey, Plaintiff 
in Error, vs. United States. United States Court of Ap¬ 
peals for the District of Columbia Filed Dec 21 1937 
Moncure Burke, Clerk. 
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tHmteir States Court of appeals 

FOR THE DISTRICT OF COLUjMBIA. 
October Term, 1937. 

No. 7088 

Gladys Bailey, Plaintiff in Errorj 

V. 

United States. 



BRIEF OF PLAINTIFF IN ERROR. 


F. Joseph Donohue, 

E. Russel Kelly, 
Attorneys for Plaintiff in Error. 


Pxxsa or Bvkok S. AoaMs. Washinovox. D. 0. 




IN THE 


©niteii States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1937. 


No. 7088 


Gladys Bailey, Plaintiff in Error, 

V. 

United States. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 

This case is before the Court on a Writ of Error 
issued to the Police Court. (Rec. p. 8) The defendant 
below (appellant here, and hereinafter referred to as 
defendant) was charged with the offense of soliciting 
prostitution. 

The facts of the case are that on the night of Octo¬ 
ber 9, 1937, Officer Meissmer of the Metropolitan Police 
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Department was accosted by the defendant in a drug 
store near 11th and M Streets, northwest. He W’ent 
outside with her and there she asked him if he wanted 
to go on a party. He asked the price and was told, 
three dollars. The defendant denied that she had 
solicited the officer claiming he had asked her to go 
with him to her room. She also testified she had known 
the officer before he became a policeman. (Rec. p. 6) 

ASSIGNMENT OF ERROR. 

There is but one assignment of error, namely, the 
refusal of the Court below to grant defendant’s de¬ 
mand for a jury trial. (Rec. p. 7) 

ARGUMENT. 

The defendant was charged with a violation of the 
Act of August 15, 1935, 49 Stat. 651, (soliciting prosti¬ 
tution) and upon her conviction was sentenced to serve 
a term of sixty days in the Washington Asylum and 
Jail. 

The United States relies upon Section 165, Title 18, 
D. C. Code 1929, relating to prosecutions in Police 
Court, in order to sustain the refusal of the trial court 
to grant defendant’s demand for a jury trial. This 
section provides as follows: 

“In all cases where the accused would not by 
force of the Constitution of the United States be 
entitled to a trial by jury, the trial shall be by the 
Court, without a jury, unless is such of said last- 
named cases wherein the fine or penalty may be 
more than $300, or imprisonment as punishment 
for the offense may be more than ninety days, the 
accused shall demand a trial by jury, in which case 
the trial shall be by jury. ’ ’ 
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Maximum punishment for the offense here charged is 
“a penalty of not more than $100 or imprisonment for 
not more than ninety days.” Act of August 15, 1935, 
supra. 

This defendant contends her right to a trial by jury 
cannot be denied her by the provisions of Section 165, 
Title 18, of the D. C. Code 1929, because by its terms 
the offense charged against the defendant is excluded 
from the Act’s operation. In other words, this de¬ 
fendant is entitled to a jury trial by virtue of Article 
3, section 2, clause 3, of the United States Constitu¬ 
tion. This provides: “The trial of all Crimes, except 
in cases of impeachment, shall be by jury.” 

This Article is to be interpreted in the light of the 
principles which, at common law, determined whether 
the accused, in a given class of cases, was entitled to be 
tried by a jury. It i§ not to be construed as relating 
only to felonies or offenses punishable by confinement 
in the penitentiary. It embraces as well some classes 
of misdemeanors, the punishment of which involves or 
may involve the deprivation of the liberty of the citizen. 

Callan v. Wilson, 127 U. S. 549. 

This provision is also applicable to the District of 
Columbia. Callan v. Wilson, supra. 

The argument was once made that the Police Court 
could refuse a jury trial to a person accused of petty 
larceny. This contention was held erroneous. 

In Re Stephen Fauldon, 20 D. C. Reports 433. 

Likewise, receiving stolen property was once con¬ 
sidered by the Police Court such a petty offense as not 
to entitle one so accused to a jury trial. 

United States v. Jackson, 20 D. C. Reports 424. 
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Gaining was also incorrectly believed by that Court 
to be such a petty offense as not to allow a trial by jury 
to a defendant thus charged. 

United States v. Herzog, 20 D. C. Reports 430. 

And the same applied to cases of assualt and battery. 

In Re Robinson, et ah, 20 D. C. Reports 570. 

This Court has previously decided that one charged 
with soliciting prostitution, as here, is entitled to a trial 
by jury. Blackburn v. United States, 66 App. D. C. 15. 

However, in the Blackburn this Court did not decide 
the question now presented, whether by virtue of the 
Constitution this is such an offense as to entitle an 
accused to a trial by jury. This Court (Mr. Justice 
Robb delivering the opinion) said at p. 16, 

“Without determining the class or grade of the 
offense charged in this information, we think the 
case ruled by Clawans v. District of Columbia, 66 
App. D. C. 11, decided this day, in which, Mr. 
Justice Groner, speaking for the Court said: ‘We 
are of the opinion that the constitutional pro¬ 
visions with relation to jury trials apply * * * in 
all cases * * • without regard to the nature of the 
offense, where the punishment which may be in¬ 
flicted under the Statute involves a sentence as 
severe as confinement in jail for ninety days.’ ” 

The Clawans case was later affirmed by the Supreme 
Court of the United States on other grounds although 
the Court held that the respondent, Clawans, was not 
entitled to a trial by jury. District of Columbia v. 
Clawans, 81 Law. Ed. 613. The Supreme Court stated 
in their opinion the “Engaging in the business of 
selling second hand property without a license was not 
indictable at common law’. ’ ’ 
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It is interesting to note that the Clawans case was 
twice argued before the Supreme Court and that a dis¬ 
senting opinion was filed by Justices McReynolds and 
Butler, on the question of the allowance of a jury trial. 

The offense charged against this defendant (solicit¬ 
ing prostitution) is one that was known at the time of 
the adoption of the Constitution and was an indictable 
offense at common law. 

“Persons who stroll the streets for immoral 
purposes are indictable at common law.” 

Wharton’s Criminal Law, 11th Edition, Vol. 2, 

p. 1881. 

“Night-walkers are persons who stroll the 
streets for immoral purposes, or, as charged in the 
indictment ‘ for the unlawful purpose of picking up 
men for lewd intercourse,’ and are indictable at 
common law.” (citing Wharton.) 

Stokes V. State, 92 Alabama 73. 

“To be a common night-walker is an offense at 
common law as well as by the Revised statutes.” 

State V. Dowell, 45 N, H. 543, at p. 544. 

“A woman who openly and publicly on a public 
highway in the hearing of citizens of the Common¬ 
wealth, and to their manifest corruption and sub¬ 
version, solicits men for immoral purposes may 
be guilty of a misdemeanor, such conduct openly 
outraging decency and being injurious to public 
morals and an indictable offense.” 

Commonwealth v. Stalcup, 25 Penna. Dist. 592. 

In all of the old District of Columbia general term 
cases the test seemed to have been laid down, that, to 
entitle a person to a trial by jury, the offense must have 
been indictable at common law. (See cases cited, supra, 
in 20 D. C. Reports.) The Supreme Court of the 
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United States while recognizing the right to a trial by 
jury where the offense charged is indictable at common 
law, also measures the right by another yardstick. 

Thus, in District of Columbia v. Colts, 282 U. S. 63, 
at page 73, the opinion recites: 

“Whether a given offense is to be classed as a 
crime, so as to require a jury trial, or as a petty 
offense, triable summarily without a jury, depends 
'primarily upon the nature of the offense. The 
offense charged here (Reckless Drivinjf of an auto¬ 
mobile) is not merely malum prohibitum but in 
its nature is malum hi se/^ 

How” well might those words be applied to this case. 

Counsel believe they have shown that “soliciting 
prostitution” or common night walking for the un¬ 
lawful purpose of picking up men for prostitution or 
other immoral purposes was indictable at common law. 

It is difficult to believe that an argument could be 
made, or that a judge of any Court could rule that the 
offense of “soliciting prostitution” does not involve 
moral turpitude or is not malum in se. 

The information herein (Rec. p. 3) charges, inter 
alia, that the defendant “did invite, entice, persuade, 
address for the purpose of inviting, enticing and per¬ 
suading an adult person * * * to go with her, follow 
her for the purpose of prostitution.” 

The American and English Encyclopaedia of Law, 
Edition, defines prostitution in a restricted sense (as it 
obviously is used in the information) as “the act or 
practice of a woman offering her body to an indiscrim¬ 
inate intercourse with men; common lewdness of a 
woman.” 

Prostitution is defined by Webster’s New Interna¬ 
tional Dictionary as “Act or practice of prostituting 
the body; common lewdness in a woman.” 
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“An olfense malum in se is one which is naturally 
evil.” Bouvier’s Law Dictionary. 

If there ever was any doubt on the question as to 
whether the “Soliciting of prostitution” was malum 
in se counsel believe the matter was finally determined 
by the Supreme Court of the United States. 

“All will admit that full effect must be given to 
the intention of Congress as gathered from the 
words of the statute. There can be no doubt as 
to what class were aimed at by the clause forbid¬ 
ding the importation of alien women for purposes 
of “prostitution.” It refers to women who for 
hire or without hire offer their bodies to indiscrim¬ 
inate intercourse with men. The lives and example 
of such persons are in hostility to ‘the idea of the 
family as consisting and springing from the union 
for life of one man and one woman in the holy 
estate of matrimony; the sure foundation of all 
that is stable and noble in our civilization; the best 
guaranty of that reverent morality which is the 
source of all beneficient progress in social and 
political improvement.’ Murphy v. Ramsay, 114 
U. S. 15, 45. Congress no doubt proceeded on the 
ground that contact with society on the part of 
alien women leading such lives would be hurtful 
to the cause of sound private and public morality 
and to the general well-being of the people. There¬ 
fore the importation of alien women for purposes 
of prostitution was forbidden and made a crime 
against the United States.” 

United States v. Bitty, 208, U. S. 393, at p. 401. 
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CONCLUSION. 

It is therefore respectfully submitted the Police 
Court of the District of Columbia should have granted 
defendant’s demand for a trial by jury and its refusal 
to do so should be reversed. 

Respectfully submitted, 

F. Joseph Donohue, 

E. Russel ICelly, 
Attorneys for Plaintiff in Error. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1938 


No. 7088—Special Calendar 
Gladys Bailey, appellant 

V. 

United States of America, appellee 


BRIEF FOB APPELLEE 


STATEMENT OF CASE 

This case is before the Court on a Writ of En*or 
issued to the Police Court (R. 8). The defendant 
below (appellant here) was charged with the offense 
of soliciting prostitution. 

The facts of the case are that on the night of 
October 9, 1937, Officer Meissmer of the Metro¬ 
politan Police Department was accosted by the de¬ 
fendant in a drug store near 11th and M Streets, 
Northwest. He went outside with her and there 
she asked him if he wanted to go on a party. He 
asked the price and was told, three dollars. The 
appellant denied that she had solicited the officer,. 

( 1 ) 
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claiming he had asked her to go with him to her 
room. She also testified she had known the officer 
before he became a policeman (R. 6). 

The appellant was charged with a violation of 
the Act of August 15,1935, 49 Stat. 651 (soliciting 
prostitution) and upon her conviction was sen¬ 
tenced to serve a term of sixty days in the Wash¬ 
ington Asylum and Jail. 

The United States relies upon Section 165, Title 
18, D. C. Code 1929, relating to prosecutions in 
Police Court, in order to sustain the refusal of the 
trial court to grant defendant’s demand for a jury 
trial. This section provides as follows: 

In all cases whei-e the accused would not 
bv force of the Constitution of the United 
States be entitled to a trial by jury, the trial 
shall be by the Court, without a jury, unless 
in such of said last-named cases wherein the 
fine or penalty may be more than $300, or 
imprisonment as punishment for the offense 
may be more than ninety days, the accused 
shall demand a trial by jury, in which case 
the trial shall be by jury. 

Maximum pimishment for the offense here 
charged is “a penalty of not more than $100 or im¬ 
prisonment for not more than ninety days.” Act 
of August 15,1935, supra. 

The appellant contends her right to a trial by 
jury cannot be denied her by the provisions of Sec¬ 
tion 165, Title 18, of the D. C. Code 1929. 
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ASSIGNUENT OF EBBOB 

There is but one assignment of error, namely, the 
refusal of the Court below to grant appellant's 
demand for a jury trial (R. 7). 

ABGXTMENT 

I 

The Government contends that the appellant charged 
under this Act of Congress does not enjoy the right of 
trial by jury as guaranteed in article 3, section 2, 
clause 3, of the Constitution of the United States 

The Code of the District of Columbia (1929) 
Title 18, Section 165, provides that prosecutions in 
the police court shall be on information and that the 
trial shall be by jury in all cases “in which, accord¬ 
ing to the Constitution of the United States, the 
accused would be entitled to a jury trial, and that, 
“in all cases where the accused would not by force 
of the Constitution of the United States be entitled 
to a trial by jury, the trial shall be by the court 
without a jury, unless in * * * cases wherein 
the fine or penalty may be more than $300, or im¬ 
prisonment as punishment for the offense may be 
more than ninety days, the accused shall demand a 
trial by jury, in which case the trial shall be by 
jury.” Article III, Section 2, Clause 3, of the 
Constitution provides that “The Trial of All 
Crimes, except in Cases of Impeachment, shall be 
by jury * * The Sixth Amendment de¬ 

clares that “In all criminal prosecutions, the 
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accused shall enjoy the right to a speedy and public 
trial by an impai-tial jury of the State and 
district wherein the crime shall have been com¬ 
mitted * * 

It is settled by the decisions of the Supreme 
Court of the United States, which need not now be 
discussed in detail, that the right of trial by jury, 
thus secured, does not extend to every criminal 
proceeding. At the time of the adoption of the 
Constitution thei’C were numerous offenses, com¬ 
monly described as “petty”, which were tried 
sunmiarily without a jury, by justices of the peace 
in England, and by police magistrates or corre¬ 
sponding judicial officers in the Colonies, and 
punished by commitment to jail, a workhouse, or a 
house of correction. See District of Columbia v. 
Ethel Cl a wans, 300 U. S. 617. 

The Supreme Court has ruled in the Clatvans 
case that where the crime was petty, i. e., where the 
nature of the case was not such as to bring it within 
the meaning of the word “crimes”, as used in the 
Constitution of the United States, then the penalty 
of ninety days or $300 was not excessive, or suf¬ 
ficient to justify a trial by jury. In District of 
Columbia v. Ethel Clawans, supra, the Court said: 

In the face of this historv, we find it im- 
possible to say that a ninety day penalty for 
a petty offense, meted out upon a trial with¬ 
out a jury, does not conform to standards 
which prevailed when the Constitution was 
adopted, or was not then contemplated as 
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appropriate notwithstanding the constitu¬ 
tional guarantee of a jury trial. This con¬ 
clusion is unaffected by the fact that 
respondent is not entitled to an appeal as of 
right. 

And further: 

Congress itself, by measuring the punish¬ 
ment in this case in conformity to the com¬ 
monly accepted standard when the Constitu¬ 
tion was adopted, and declaring that it 
should be applied today unless found to 
transgress constitutional limitations, has 
expressed its deliberate judgment that the 
punishment is not too great to be summarily 
administered. A number of states have con¬ 
tinued in force statutes providing for trial, 
without a jury, of violations of mimicipal 
ordinances, and sundry petty statutory 
offenses, punishable by commitment for 
three months or more. Convictions under 
such legislation have been upheld many 
times in the state courts, despite objections 
to the denial of a jury trial. 

This opinion of the Supreme Court was handed 
down April 5, 1937, and is the latest rule of that 
court in this matter, and it, therefore, appears to 
definitely establish the right of Congress to pro¬ 
vide summary trials in police court for petty 
offenses and upholds the constitutionality of Title 
18, Section 165 of the District of Columbia Code. 
See In re Dana, 7 Benedict 14; Schick v. United 
States, 195 U. S. 65. 
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The issue, therefore, appears to pass to the ques¬ 
tion of whether or not the specific offense herein 
charged to the appellant is of such nature that it 
is included among the crimes which demand a juiy 
trial because they involve moral turpitude, or by 
the record of history always have been, by regular 
course of the law and established modes of proce¬ 
dure as heretofore practiced, been the subject of 
jury trial. Callan v. Wilson, 127 U. S. 540, at 
page 552. 

II 

It was not a crime at common law for a women to be a 
“common prostitute,” and there is no such offense 
known to the common law as “soliciting prostitution” 

In Whai-ton’s Criminal Procedure, 10th Edition, 
Vol. 11, page 1282, Section 899, under the title 
‘‘Prostitution’^ we find: * * The character 

of being a prostitute entered into the offense of 
lewdness as we have already seen, but is generally 
provided for and punished under the statutes 
punishing vagrancy. * * * In charging the 
offense, the indictment or information must set out 
acts and conduct of the accused falling within the 
statutory description of that offense.” 

Also in Vol. 1 of the same text, at page 706, sec¬ 
tion 558, under the chapter on “Disorderly Con¬ 
duct ’ ’ we find: ‘ ‘ Night walking or street walking is 
an indictable offense at Common Law, and consists 
of being abroad at night for the purpose of commit¬ 
ting some crime, or for the purpose of disturbing 
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the peace, or doing some wrongful or wicked act; 
but the term is usually applied to women who stroll 
the streets at night for the milawful purpose of 
picking up men for the purpose of lew’d inter¬ 
course, whether with or without the expectation of 
gain therefrom. Ex parte McCarthy, 72 Cal. 384.’^ 
In 50 Corpus Juris, page 801, it is said: 

Prostitution was said not to be an offense 
at common law, although a common pros¬ 
titute, while plying her vocation in the 
street, may be treated as a vagrant. 

In Regina v. Simeon Howell and Mary Bentley, 
4 F. & F. 161,176 English Reports (Full Reprint), 
513, Simeon Howell and Maiy Bentley were 
charged with conspiracy to persuade one Mary 
Bentley to commit the offense of prostitution. In 
pursuance of said conspiracy they did unlawfully 
solicit and endeavor to procure another, the said 
Louisa Mackett, to become a common prostitute and 
to commit whoredom and fornication for lucre. It 
was held by BramweU, B.: 

There are many unlawful things which 
are not the subject of criminal proceedings 
of any kind. It is perfectly manifest that 
there are illegalities of which the law takes 
notice, although not sufficiently grave to be 
the subject of an indictment. A common 
prostitute, while plying her unhappy voca¬ 
tion in the street, is subject to be treated as 
a vagrant and is found guilty frequently 
under the vagrant act, but is not found guilty 
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of common prostitution. I believe that it is 
not an offense at common law for a woman 
to be a common prostitute. 

In Stone’s Justices Manual (66th Ed. 1934), we 
find a list of thirtv-seven offenses which are triable 
in England without a .jury. Among them we find 
at page 620 the offense of maintaining a disorderly 
house. At page 621 under the title of “Brothels” 
we find, “Keeping a bawdy house” is a nuisance 
at common law. (Russell on Crimes, 7th Ed. Vol. 
11) page 1892. In part 5 of Stone’s Justices Man¬ 
ual which was cited by Justice Stone of the Su¬ 
preme Court of the United States (in District of 
Columhia v. Claicans, supra), we find at page 1959, 
under the section on “Vagrants,” that at common 
law vagrancy included “prostitution, behaving in¬ 
decently, * * as a common prostitute wan¬ 
dering in the public streets or public highway, or 
in any place of public resort, and behaving in a 
riotous or indecent manner. (Vagrancy Act, 1824 
s. 3.) Also on page 1968; “Trading on prostitu¬ 
tion. Every male person who (a) knowingly lives 
wholly or in j^art on the earnings of prostitution, 
or (b) in any public place persistently solicits or 
importunes for immoral purposes.” (Vagi*ancy 
Act, 1824-61 and 62 Viet. C. 39 S. 1.) This Va¬ 
grancy act carries a penalty of from six months to 
two years and defendants are charged with solicit¬ 
ing and tried summarily without benefit of a jury 
trial. 
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The most extensive elimination of the jury pre¬ 
vails in the State of New York. The three judge 
court of special session, sitting without a jury, has 
jurisdiction to try all misdemeanors [which in- 
includes offenses punishable with one year’s im¬ 
prisonment, New York Penal Law (1909), (Section 
1937) ] committed in New York City. Other legis¬ 
lation, State-wide in application, provides for 
summary trial and conviction of persons guilty of 
disorderly conduct (6 months). New York Penal 
Law (1923) sections 723 and 724; of persons fre¬ 
quenting a public place for purposes of crime 
(100 days). New York Code Criminal Procedure, 
section 898-a; of “vagrants” (one year in jail, or 
three years in a correctional institution). New York 
Code Criminal Procedure, sections 891, 891a. 

In the New York Consolidation Act, Section 
1458, Subdivision 2, we find: 

Every person in said city and county shall 
be deemed guilty of disorderly conduct that 
tends to a breach of the peace who shall in 
any thoroughfare or public place in said city 
and county commit any of the following of¬ 
fenses, that is to say: * * * 2 . Every 
common prostitute or night walker loitering 
or being in any thoroughfare or public place 
for the purpose of prostitution or solicita¬ 
tion, to the annoyance of the inhabitamts or 
passers-by. [Italics ours.] 

The right to jury trials guaranteed by the Fed¬ 
eral and New York constitutions are similar. 

02004—38-2 
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III 

The offense of soliciting prostitution has been prose¬ 
cuted in the District of Columbia in the police court 
since the beginning of that court, either as vagrancy- 
in the earlier statutes, or as soliciting prostitution 
under later Acts of Congress without a jury trial 

In the compiled statutes in force in the District 
of Columbia in 1872 (which includes the acts of the 
second session of the 50th Congress), we find under 
chapter 16 entitled “Crimes and Offenses,’’ sec¬ 
tion 120, at page 179 • 

Sec. 120. If any person shall be known to 
be a notorious or professional thief, burglar, 
pickpocket, gambler, or confidence person, 
and shall have been arrested within the Dis¬ 
trict of Columbia, by an of&cer or person 
having the authority to make arrests, and if 
it shall be proven to the satisfaction of the 
judge of the police court, by the evidence of 
two or more respectable witnesses, that such 
thief, burglar, pickpocket, gambler, or con¬ 
fidence person, had an unlawful purpose in 
view at the time of such arrest, he or she, in 
default of sufficient security not to violate 
any criminal law of said District, or to ply 
his or her vocation therein, shall be commit¬ 
ted by said judge to the work-house for a 
tei-m not to exceed ninety days, or, in the dis¬ 
cretion of the judge, he or she may be re¬ 
quired to leave the District within six hours 
from the time of the entry of the decision of 
said judge, or to give security that he or she 
will not violate any criminal law or any or¬ 
dinance for the prevention of disorderly con- 
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duct in said District, for a period not to ex¬ 
ceed one year. 

It appears that the above was the law from June 
20th, 1872, until the enactment of an Act of July 
19th, 1892, of the Fifty-second Congress, First Ses¬ 
sion. In the United States Statutes at Large of 
the Fifty-second Congi*ess, we find under the Act 
of July 29, 1892, Chapter 320, p. 322-23, entitled: 
‘‘An Act for the preservation of the public peace 
and the protection of property within the District 
of Columbia.” This Act covers various offenses 
including destruction of building material, throw¬ 
ing stones, flying kites, cursing, disorderly conduct, 
and among other things, enticing prostitution on 
the streets, which reads: 

Sec. 7. That it shall not be lawful for any 
prostitute or lewd woman to invite, entice, 
persuade, or to address for the purpose of 
inviting, enticing, or persuading any person 
or persons, in or upon any avenue, street, 
road, highway, open space, alley, public 
square, or inclosure, in the District of Co¬ 
lumbia, to accompany, go with, or follow her 
to her residence, or to any other house or 
building, inclosure, or other place, for the 
purpose of prostitution, under a penalty, if 
the person so invited, enticed, or persuaded, 
or addressed for the purpose of inviting, en¬ 
ticing, or persuading shall be an adult, of 
not more than twenty-five dollars for each 
and every such offense, and if the person in¬ 
vited, enticed, or persuaded, or addressed for 
the purpose of inviting, enticing, or persuad- 
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ing be a minor, under a penalty of no more 
than fifty dollars for each and every such 
offense. And it shall not be lawful for any 
prostitute or woman of lewd character to 
invite, entice, or persuade or address for the 
purpose of inviting, enticing, or persuading 
any person or persons from any door, win¬ 
dow, porch, or portico of any house or build¬ 
ing to enter any house, or go with, accom¬ 
pany, or follow her to any place whatever, 
for the purpose of prostitution, under the 
like penalties herein provided for the same 
disorderly conduct in the streets, avenues, 
roads, highways, or alleys, public squares, 
open places, or inclosures. [Italics ours.] 
Sec. 8. That all vagrants, idle and disor¬ 
derly persons, persons of evil life and fame, 
persons who have no visible means of sup¬ 
port, persons who are likely to become 
chargeable to the District of Columbia as 
paupers, or drunk in or about any of the 
streets, avenues, alleys, roads, or highways, 
or public places within the District of Co¬ 
lumbia, or loitering in or about tippling 
houses, all suspicious persons who have no 
fixed place of residence or can not give a 
good account of themselves, persons guilty 
of open profanity or grossly indecent lan¬ 
guage in or on any of the streets, avenues, 
alleys, public places, roads, or highways of 
said District; all public prostitutes, and all 
such persons who lead a notoriously lewd or 
lascivious course of life, shall, upon convic¬ 
tion thereof before the police court of said 
District, be required to enter into security 
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for their good behavior for the space of six 
calendar months. Such security shall be in 
the nature of a recognizance to the District 
of Columbia, to be approved by said court 
in a penalty not exceeding two hundred dol- 
lai’s, conditioned that the offender shall not, 
for the space of six months, repeat the of¬ 
fense with which he is charged, and shall in 
other respects conduct himself properly. 

The above was the law until August 15th, 1935, 
when the present statute was enacted. 

From these statutes it appears that Congress in 
the past has not only provided summary punish¬ 
ment, but originally considered the offense of 
soliciting prostitution a form or kind of disorderly 
conduct. In other words, in the past the offense of 
soliciting prostitution has always been tried with¬ 
out a jury trial, except for that brief period of 
time which elapsed between the handing down by 
this Court of the case of United States v. Black- 
hum, 84 Fed. (2d) 269, May 11, 1936, and the date 
of the opinion of the Clawans case, supra, which 
was handed down on April 5,1937, by the Supreme 
Court of the United States. Under the old law the 
penalty provided was merely a twenty-five dollar 
fine, and the records will show that during the en¬ 
forcement of this statute it did not then appear to 
be a crime of such dignity as to justify a jury trial. 
Only once under this old statute was there an ap¬ 
peal from Police Court on the ground that a jury 
trial had been denied, and although there were only 
two exceptions, one of which was denial of jury 
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trial, the petition for a writ was denied by this 
Honorable Court. See Helen Brown v. United 
States, Original No. 2384 in the records of the 
Court of Appeals. 

An analysis or examination of the offense im¬ 
mediately reveals it to be a form of disorderly 
conduct, because the gist of the crime is merely 
the speaking of certain words in a public thorough¬ 
fare which constitute or imply an in\itation to do 
or perform some illicit or immoral act. As to the 
suggestion of the appellant that this offense in¬ 
volves moral turpitude or is one that is malum in 
se, one can readily see that while the offense does 
constitute an invitation to do some illicit or immoral 
act, yet here the offense is complete when only one 
person extends such an invitation to do some illicit 
or immoral act, and it is neither essential to the 
completion of the offense nor even a necessary ele¬ 
ment of the offense that any second or third 
persons, who may be the recipient of the said invi¬ 
tation, accept or refuse. Rather, the offense is the 
mere uttering of a verbal invitation. There is no 
sex act necessary in this offense of soliciting; in¬ 
deed, it is not necessary to the completion of this 
offense that any such act be done by the recipient 
of such an invitation or solicitation. 

Appellant is apparently laboring under the im¬ 
pression that when charged under this Act she was, 
ipso facto, charged with prostitution, but such is 
not the case; all the Government charges in its in¬ 
formation is that she did invite by word of mouth 
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another person to come with her and to do some 
immoral act. The Government has other laws 
punishing prostitution, disorderly house, adultery, 
all of which have different penalties and provide 
for jury trial. 

A reading of the statute under which this appel¬ 
lant has been charged shows clearly that its appli¬ 
cation is not limited to females or women of lewd 
character alone, even though many of the persons 
charged under it may fall into such a category. 
This statute reads, “Any person (i. e., male or 
female) * * * -who shall invite, entice, per¬ 
suade—or to address for the purpose of persuad- 
ing * * Therefore, the statute does not 

exclude men or agents of prostitutes. The statute 
is directed toward anyone whether they be pros¬ 
titute, pervert, or anyone falling within the descrip¬ 
tion set out above, and as such not only applies to 
people who may encourage the practice of prostitu¬ 
tion by women but any others who may indulge in 
any one of many forms of perversion or types of 
indecencies. 

CASES FOE APPELLANT 

AppeUant in her brief cites the following cases 
in support of her contention that the offense of so¬ 
liciting prostitution should be tried by a jury: 

In re Stephen Fauldon, 20 D. C. Rep. 433 

In this case the offense involved was larceny. 
The Government does not contend that the offense 
of larceny is in the same classification as soliciting. 
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prostitution. Indeed, the Government admits that 
larceny was a crime, at common law, and still is a 
crime and, further, the statute prohibiting larceny 
carries a penalty of a jail term, in excess of ninety 
days. 

United States v. Jackson, 20 D. C. Rep. 424 

In this case the offense appears to have been re¬ 
ceiving stolen property, therefore, for reasons 
stated above, is not applicable here. Likewise in 
United States v. Herzog, 20 D. C. Rep. 430, as well 
as in the case of In re Rohmson et al., 20 D. C. 
Rep. 570. In all these cases the crimes charged 
are obviously crimes that either fall within the 
meaning of the word crime as used in the Constitu¬ 
tion or carry penalties which under Title 18, Sec- | 
tion 165, would require a trial by jury. 

Stokes V. State, 92 Ala. 73 

In this case the question was what constitutes the 
offense of night-walking, and that was the only 
issue in the case. The Court held that night¬ 
walking is punishable as a nuisance at common law 
and that a conduction under the Alabama statute 
may be had against a woman as a night-walker, on 
proof that she strolled through the streets, wuthout 
necessity, at unreasonable hours of the night for 
the purpose of enticing men to her room for lewd 
and immoral purposes, although she did not go far 
from her house and was not actuated bv the desire 
to make money or the love of gain. 
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State V. Dowell, 45 N. H. 543 

This case came up to the State Court on the rul¬ 
ing of a motion to quash. The question was 
whether it was sufficient, in an indictment, to 
charge the offense of night-walking in general 
terms, without specifying the acts which go with it, 
held; such a description was sufficient and motion 
to quash was overruled. Further, there is nothing 
in the case about the nature of the offense nor does 
it indicate in any way whether or not a jury trial 
was demanded or, if demanded, granted. 

These cases do indicate that night-walking or 
soliciting prostitution were subjects of indictments. 
However, it is 'well known that, at common law, 
many jurisdictions did not use the form of an in¬ 
formation such as is known in present day pro¬ 
cedure, but instead indictments were drawn for 
almost every known offense, including soliciting 
prostitution, disorderly conduct, etc. The mere 
fact that soliciting prostitution may have been the 
subject of an indictment in some jurisdictions, 
does not in itself indicate in any way the nature of 
the offense or whether or not the offense was con¬ 
sidered malum in se or even a serious offense. 

District of Columbia v. Colts, 282 U. S. 63 

It appears from this case that the question of a 
right to trial by jury was in issue. However, the 
Court quickly and easily disposes of that issue by 
showing that the offense of reckless driving was a 
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crime at common law, in that it was a w’ell known 
crime to drive a horse and carriage through the 
streets recklessly and in such a manner as to injure 
pedestrians and other innocent people on the 
streets. 

United States v. Bitty, 208 U. S. 393 

This citation appears to be the only United 
States case that the appellant has found on the sub¬ 
jest of prostitution. However, one does not have 
to read fuifher than the first paragraph of Mr. 
Justice Harlan'S opinion at page 397, to see that 
this case does not apply. 

This is a criminal prosecution under an 
Act of Congress regulating the immigration 
of aliens into the United States bv the Act 
of March 3, 1875, C. 141, relating to immi¬ 
gration, it was made a felony, punishable by 
imprisonment not exceeding five years and 
by fine not exceeding five thousand dollars. 

CONCLUSION 

In conclusion, the Government contends that in 
view of the CJawans case, 300 U. S. 617, together 
with the undisputed fact that this particular offense 
has always been prosecuted in this jurisdiction 
without a jury trial as one of a type of disorderly 
conduct, and since the only change which has come 
about in connection with this offense is an increase 
in the penalty from a twenty-five dollar fine to a 
hundred dollar fine or ninety day jail sentence, such 
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an increase is still within the limitations of Con¬ 
gress set out in Title 18, Section 165. Therefore, 
such increase has neither changed the nature of the 
offense nor exceeded the limitation of penalty 
which would bring it within that class of offenses 
which require a trial by jury. The Government 
respectfully contends that the action of the Police 
Court was correct in denying the appellant her 
demand for a juiy trial, and prays this Honorable 
Court to affirm the action of the Police Court in 
this case. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 
Arthur B. Caldwell, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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